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Dear Mr LEE Sung-han,

Decision of the Standing Committee of the National People’s Congress
on the qualification of HKSAR legislators

The Government of the Hong Kong Special Administrative Region
(HKSAR) announced on 11 November 2020 the disqualification of four members
of the Legislative Council (LegCo) in accordance with the Decision made by the
Standing Committee of the National People’s Congress (NPCSC) on the same
day on the qualification of HKSAR legislators. These four members were
disqualified from running in next year’s election for the seventh-term LegCo, but
until 11 November 2020 had been allowed to stay on after the NPCSC extended
the sixth-term LegCo for no less than one year. I write to set out the background
of and dispel any misunderstanding about the NPCSC’s Decision.

Fundamentally, Hong Kong is an inalienable part of the People’s Republic
of China (PRC). The concept of “One Country, Two Systems” was advanced,
first and foremost, to realise and uphold national unity. ~Article 104 of the Basic
Law of the HKSAR requires designated public officers including LegCo
members, when assuming office, to swear to uphold the Basic Law and swear
allegiance to the HKSAR in accordance with the law. Such requirements are
also the legal conditions for an individual to run for an election as prescribed in
Hong Kong’s relevant local legislation.

To put the issue in its proper context, in recent years, some people of Hong
Kong openly advocated the notion of “Hong Kong independence”. Several



LegCo members-elect of the sixth-term LegCo, in taking the oath under Article
104 of the Basic Law, deliberately altered the wording of the oath to advocate the
notion of “Hong Kong independence”. Consequently, the NPCSC, being the
highest organ of power in the PRC charged with the responsibility to monitor the
implementation of the Basic Law, made an Interpretation of Article 104 on
7 November 2016. The Interpretation which is legally binding on the HKSAR
makes it clear that, if a person makes a false oath, or, who, after taking the oath,
engages in conduct in breach of the oath, the person shall bear legal responsibility
in accordance with the law.

Four members of the sixth-term LegCo, namely Mr Alvin Yeung, Dr Kwok
Ka-ki, Mr Dennis Kwok and Mr Kenneth Leung, had submitted nomination to
run for the 2020 LegCo General Election that was originally scheduled for
6 September. Their nominations were invalidated by Returning Officers before
the end of the nomination period, and they hence lost the qualification for running
for the election of the seventh-term LegCo. The Returning Officers clearly
stated that the behaviour of the four persons was not in compliance with the
declaration requirement for candidates under the relevant section of the local
electoral law, i.e. to uphold the Basic Law and pledge allegiance to the HKSAR
of the PRC.

In view of the severe epidemic situation of the COVID-19 epidemic, the
HKSAR Government announced on 31 July 2020 that the 2020 LegCo General
Election would be postponed for a year. To resolve the problem of a lacuna in
the legislature arising from the postponement of the election of the seventh-term
LegCo for a year, the NPCSC made a decision on 11 August 2020 that the sixth-
term LegCo “will continue to discharge its duties for no less than one year until
the commencement of the seventh-term LegCo of the HKSAR.” That decision
of the NPCSC was made for handling the continued operation of the sixth-term
LegCo, and did not touch on whether members of the sixth-term LegCo were
qualified to stay or not.

The four LegCo members were decided by Returning Officers in
accordance with the law to be not genuinely upholding the Basic Law and
honouring the pledge of allegiance to the HKSAR of the PRC. It would be
illogical to allow persons who were ineligible to contest in a LegCo election to
continue to discharge their duties as members of the LegCo. As the above-
mentioned issue involves the NPCSC’s decision made on 11 August 2020 and its



Interpretation of Article 104 of the Basic Law, the HKSAR Government could
not have decided on the qualification of the four members on its own. Therefore,
it requested the Central People’s Government to invite the NPCSC to resolve the
problem from a constitutional perspective.

The NPCSC Decision specifies the acts of a LegCo Member which are
considered not to be in compliance with the legal requirements and conditions on
upholding the Basic Law and pledging allegiance to the HKSAR. They include:

advocating or supporting “Hong Kong independence”;

. refusing to recognise the PRC’s sovereignty over Hong Kong and the
exercise of the sovereignty;

. soliciting intervention by foreign or external forces in the HKSAR’s
affairs; or

. carrying out other activities endangering national security.

When the member is so decided in accordance with law, he or she is
immediately disqualified from being a LegCo member. The four incumbent
legislators who have been disqualified from the next election for engaging in the
above-mentioned act(s) were thus immediately disqualified.

Against the above background, we would like to stress that —

a) the NPCSC Decision is reasonable, justifiable, and made in accordance
with the Basic Law, which stipulates that a LegCo member must uphold
the Basic Law and swear allegiance to the HKSAR of the PRC. The four
LegCo members who were disqualified were decided in accordance with
the law to be not qualified for the LegCo election for not upholding the
Basic Law and honouring the pledge of allegiance to the HKSAR;

b) the Decision provides clear guidance on the legal consequence of a LegCo
Member’s failure to comply with the legal requirements of upholding the
Basic Law of the HKSAR and swear allegiance to the HKSAR. It will
help ensure that no legislator would commit those acts leading to
disqualification inadvertently; and

¢) no country in the world would tolerate acts by its citizens as seeking foreign
countries or external forces to interfere in internal affairs, advocating
sanctions on the country, or endangering national security. Even in



international covenants on human rights, it is clearly stipulated that
restrictions can be imposed by law on certain basic rights and freedoms of
individuals for the purpose of safeguarding national security. The NPCSC
Decision aims exactly to target those universally unacceptable acts
undermining sovereignty and national security.

Swearing allegiance to the system of the country and upholding laws of the
state is indeed an international norm for public officers. For instance, members
of the United States (US) Congress must swear that they will support and defend
the US Constitution or face criminal charges. In the United Kingdom, Members
of Parliament who refuse to take an oath of allegiance to the Crown cannot
assume office. In Japan, the Emperor or the Regent as well as Ministers of State,
members of the Diet, judges, and all other public officials have the obligation to
respect and uphold the Constitution of Japan.

The NPCSC Decision does not affect the HKSAR’s high degree of
autonomy. The rights and freedoms of Hong Kong people and foreign nationals
are still fully protected by the Basic Law.

Yours sincerely,

/W\/

(Joyce Ho )
Principal Hong Kong Economic and Trade Representative
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